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“Transgender Operations on lllegal Aliens” is a memorable quote
from the September 10th, 2024, U.S. Presidential Debate
between Republican nominee Donald Trump and Democratic
nominee Kamala Harris. This quote received a lot of press and
was repeated as a part of President Trump's ad campaigns, but

is extremely misleading.

Gender-affirming surgeries are rare in Bureau of Prison custody,

and virtually nonexistent in immigration detention.

LGBTQ+ Victory Institute works to increase the number of LGBTQ+ people in
public office and to provide programming, services and other support to help
ensure their success.

Sara Ahmed spent 2024-2025 as the Victory Congressional Fellow working in
the office of the Congressional LGBTQI+ Equality Caucus as a legislative aide.
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Introduction

Transgender and nonbinary (TNB)
individuals are often forced to emigrate
from their home countries to escape
identity-based persecution.” When these
TNB emigrants arrive in the United
States, they are often placed in migrant
detention facilities while their cases are
adjudicated, and during that time often
face abusive conditions and a lack of
access to necessary medical care.?

Specifically, transgender immigrants
have long struggled to secure and
maintain access to gender-affirming
health care, including access to
hormones, despite previous Department
of Homeland Security (DHS) policies that
provided for and require Immigration
and Customs Enforcement (ICE) to
provide medically necessary care,
including hormone treatments.? While
policies in the United States were
moving towards inclusion after ICE
released its Transgender Care
Memorandum in 2015,? this guidance
failed to address major safety concerns
for TNB refugees and provided minimal
protections for accessing gender-
affirming health care. Furthermore,
despite the previous existence of these
policies, ICE has often failed to provide

such care.?

Since the 2025 election of President
Donald Trump, a slew of executive
orders relating to “gender ideology”
have further complicated these policies,*
and previous ICE guidance on care for
TNB individuals in migrant detention
centers has been removed from DHS's
website. The Fiscal Year 2026 Homeland
Security Appropriations Act also
includes a specific rider that would ban
funds appropriated by Congress from
being made available to administer
gender-affirming are for any person in
ICE custody.*” Amid these anti-
transgender executive orders and
related policies, access to care is
growing more difficult, and NGOs are
reporting an uptick in transgender
clients being denied access to

hormones. 46

While current guidance on the
provision of gender-affirming health
care for TNB migrants in detention
centers remains unclear, this paper
attempts to put forth policy
recommendations for a more inclusive,
safe, and efficient process for these
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individuals to procure and maintain
access to gender-affirming health care
while in ICE custody. These
recommendations include the provision
of culturally competent medical
professionals specializing in gender-
affirming health care, the removal of any
stipulations necessitating a medical
record of having received this care
previously as an eligibility requirement
for future receipt of this care, and the
implementation of stricter transparency
and accountability mechanisms.

Why Do LGBTQI+
Individuals Migrate to the
US Seeking
Asylum/Refuge?

In over 60 countries, same-sex
relationships are criminalized, and
sometimes punishable by death, and
many other countries are fundamentally
unsafe for LGBTQI+ people.’
Transgender and nonbinary (TNB)
people often experience significant
trauma, including verbal, physical, and
sexual abuse and violence, death threats,
and attempted murder, due to stigma
attached to their gender.? LGBTQI+
people generally are disproportionately
subject to violence by private citizens,
family members, and government

agents in their country of origin, and
TNB refugees and asylum seekers
specifically are often visible in their
gender nonconformity, and therefore
particularly vulnerable to violence and
persecution.® For these reasons, many
LGBTQI+ persons seek refuge in other

countries.

LGBTQI+ refugees experience
multiple forms of victimization in their
country of origin, including rape, torture,
sexual orientation and gender identity
change practices (or “conversion
therapy”), physical and sexual assault,
and/or imprisonment.®’ Many LGBTQ+
refugees and asylum seekers have
endured a lifetime of exclusion,
discrimination, and violence by family,
community, and authorities before
being forced to flee their homes.®

In recent decades, the number of
LGBTQI+ refugees and asylum-seekers
has risen, with most qualifying as
“members of a particular social group”
under the United Nations’ 1951 Refugee
Convention.? As of 2021, the United
Nations Refugee Agency has reported
that there are 26.6 million refugees and
4.4 million asylum seekers worldwide,
but the precise number of those who
identify as LGBTQI+ is unknown. This
lack of data on the number of LGBTQI+
individuals seeking asylum likely exists
as a result of a fear of self-identifying as
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LGBTQI+ due to individuals’ experiences
with persecution on the basis of their
sexual orientation or gender identity.®
Only 37 countries, including the United
States,''® formally grant asylum to
individuals due to a well-founded fear of
persecution on the basis of sexual
orientation or gender identity,' limiting
the number of options that LGBTQI+
asylum seekers and refugees have when

they are emigrating.

While the United States’
regulations surrounding the immigration
of LGBTQI+ people has a fraught history,
with the country only amending the
Immigration and Nationality Act to
rescind the exclusion of LGBTQI+
immigrants in 1990," in 1994 the former
United States Attorney General Janet
Reno officially designated that
homosexuality did in fact constitute a
particular social group for asylum
purposes.’ Since then, the United States
has presented itself as a beacon of
safety and hope for LGBTQI+ persons
fleeing persecution. However, with the
recent surge in anti-transgender and
gender nonconforming congressional™
and executive policy,* there is likely a
renewed sense of fear and confusion

@ The U.S Department of State’s page “Protecting
and Assisting LGBT Refugees” has been archived
since the execution of President Trump's

amongst TNB refugees and asylum
seekers on where to find a haven.

What Unique Barriers do
LGBTQI+ Individuals Face
When Placed in Migrant
Detention Centers?

Asylum seekers and refugees often
enter the United States without
inspection as they have no other option,
and American asylum laws recognize
this reality.*® Yet the Trump
administration is seeking to spend tens
of billions of dollars to expand
immigrant detention in the United
States* while gutting oversight
mechanisms*® and denying Congress
access to these facilities. *

Despite these changes and previous
barriers to migration, detention has not
deterred migrants from crossing the
borders, and the practice has instead
drawn wide criticism as a violation of

international law.'®

Pursuant to federal law, the
Department of Homeland Security has
wide discretion to detain noncitizens,
including TNB refugees and asylees who

executive orders regarding diversity, equity,
inclusion, accessibility, and “gender ideology,”
and future policy is subject to change.



are seeking entry to the United States.?
In practice, TNB individuals are detained
across the country in facilities with and
without units designated for TNB
populations, and often suffer a variety of

abuses and harm while in detainment.?

After emigrating to the United
States, many LGBTQI+ refugees and
asylum seekers are forced to spend time
in detention centers, where conditions
can lead to negative health
consequences as well as various forms
of abuse.” Transgender refugees and
asylees are particularly affected by the
punitive and harmful practices that
accompany detention, including a denial
of access to gender-affirming care.'-%
The multiple and compounded traumas
that TNB individuals face when fleeing,
seeking asylum, and while waiting in
detention potentially exacerbate
preexisting mental health issues and
often lead to negative physical and
mental health outcomes, including
PTSD, depression, traumatic brain injury,
and substance abuse.? Untreated gender
dysphoria and the denial of appropriate
care while in detention contribute
significantly to these negative results.?

In 2024, researchers from
Immigration Equality, the National
Immigrant Justice Center, and Human
Rights First carried out a study of
LGBTQI+ and HIV-positive migrant

detained individuals and released a
report titled, “No Human Being Should
Be Held There: The Mistreatment of
LGBTQ and HIV-Positive People in
Federal Immigration Jails.”? These
researchers found that among the 41
people who participated in the study,
one third reported sexual abuse,
physical assaults, or sexual harassment, a
majority received inadequate medical
care or were denied care, about half
were subject to solitary confinement,
about half reported new or increased
mental health symptoms, and nearly all
reported verbal abuse or threats of
violence and assault that were
homophobic, transphobic, xenophobic,
and/or racist.?> Many of these individuals
also reported that they routinely
struggled to find an attorney or even
access their attorney.?> While LGBTQI+
individuals frequently come to the
United States fleeing severe violence
and danger, instead of providing refuge
and safety, the United States subjects
them to conditions in immigration
detention facilities that aggravate their
past traumas, neglect their medical
needs, and expose them to

discrimination and violence.?

Data has shown that transgender
individuals held at federal detention
centers are 13 times more likely to be
sexually assaulted than other detained



people.?® This is due to the fact that
detention centers frequently place these
individuals in gender-segregated
facilities that do not match their gender
identities, further endangering these
migrants.?* Often, federal officials’
solution to this crisis is to place LGBTQI+
persons in solitary confinement
purportedly to protect them from
harassment by other detained
individuals, creating another layer of
mistreatment and violating UN
conventions against torture.?

Furthermore, TNB refugees and
asylees have described being forced to
undergo unnecessary psychological
evaluations not in accordance with
international professional standards of
care in order to qualify for gender-
affirming hormone therapy, often
delaying the initiation of treatment for
months and negatively impacting
mental health.2 Some individuals
reported that they had been previously
treated with hormone therapy at other
detention facilities, but were told after
being transferred to a new facility that
they could not continue the hormone
therapy until records were sent, which
would often take weeks to months, in
effect disrupting this medically
necessary care.” Others reported that
they had taken nonprescribed hormone
therapy before fleeing their home

countries, but due to a lack of formal
medical records, were forced to undergo
extensive psychological evaluations to
reinitiate therapy, significantly delaying

treatment.?

Yet even when TNB individuals in ICE
custody finally manage to access this
care, the medical professionals on site
are often underqualified in the
administration of gender-affirming care.?
One transgender man described being
started on testosterone by a health care
provider who had not been trained in
gender-affirming care and the negative
side effects he experienced as a result.?
After consulting with an outside
transgender health care specialist, he
was finally able to receive proper care
after discovering that his original dosage
had been significantly above

recommended guidelines.?

Hormone therapy for the treatment
of gender dysphoria is medically
necessary and is protective against
negative mental health outcomes,
including suicidality.? While TNB
migrants face mounting obstacles to
obtaining medically necessary health
care while in detention, once they are
able to consult with a physician, the
health care providers employed by these
detention facilities do not have the
training to initiate and manage gender-
affirming hormone therapy, and can



subsequently cause harm when
prescribing it.2

What is Gender-Affirming
Health Care»

Gender-affirming health care can
include any single or combination of a
number of social, psychological,
behavioral, or medical (including
hormonal treatment or surgery)
interventions designed to support and
affirm an individual’s gender identity.*®
As noted by the American Psychiatric
Association, gender identity exists along
a continuum that includes man, woman,
neither of those, a combination of those,
and fluid.?” Gender-affirming care
interventions also fall along a
continuum, ranging from counseling to
hormone therapy.?® Gender-affirming
care is treatment for a diagnosis of
gender dysphoria, which happens when
one’s gender identity does not match
their sex assigned at birth.?® This health
care, when delivered by trained and
educated physicians, is always
prescribed in a way that is age-
appropriate, evidence-based, and made
in consultation with patients, doctors,
and in the case of minors, with families.?®

Every major medical and mental

health organization, including the

American Medical Association, the
American Academy of Pediatrics, and
the American Psychological Association,
recognizes that it is medically necessary
to support people in affirming their
gender identity.*® Just like any other
form of health care, gender-affirming
care helps TNB individuals live safe and
healthy lives,?® and studies have linked
gender-affirming care at various levels
to a decrease in depression and harmful
behaviors.?® Gender-affirming care for
transgender individuals is best-practice,
medically-necessary health care, and
research has consistently found that
receipt of gender-affirming care can
significantly improve the lives of people
who receive it.?° In two separate
systematic reviews, one focused on 53
studies exploring mental health
outcomes following gender-affirming
surgeries,® and the second focused on
29 studies exploring mental health
impacts across multiple forms of
gender-affirming care,* the authors
found that quality of life and happiness
increased among trans adults following
receipt of gender-affirming care, and
depression, anxiety, suicidality, and
suicide attempts, and gender dysphoria

were reduced.?

TNB individuals seek medically
necessary care to affirm their gender
identity, and in turn seek care from



culturally and medically competent
health care providers to care for them in
an environment where they feel safe.
TNB detained individuals are often
precluded from being able to access this
fundamentally necessary and potentially

life-saving care.

History of Detained
Individuals’ Access to
Gender-Affirming Care in
the US.

In 2015, ICE released its
Transgender Care Memorandum® to
provide guidance on the treatment of
transgender individuals® in migrant
detention facilities to complement
existing ICE and US Department of
Homeland Security detention standards,
the later versions of which included
limited protections for these people.??
This guidance was the result of a six-
month agency Working Group that
examined these issues with subject
matter experts, sought input from
transgender individuals, and visited
various non-federal facilities across the
country to observe best practices.? These

® The webpage for this memorandum no longer
exists, as the site was taken down after the
execution of President Trump’s executive orders
regarding “gender ideology.”

guidelines were intended to provide
clarity on issues such as gender identity,
housing units and bathroom facilities,
reducing unnecessary strip searches and
choice of gender of the person
performing them, minimizing use of
solitary confinement, and provision of
gender-affirming health care, including
hormone therapy.? As noted earlier,
these guidelines required that this
medically necessary care only be
provided to individuals who have
documentation of receiving hormone
therapy prior to being taken into ICE
custody, or for those for whom it is
deemed “medically necessary."”
However, it is important to note that
there is no guarantee that the ICE doctor
or contractor on site would have the
necessary expertise to accurately make
this diagnosis.

Beyond gender-affirming care,
the 2015 guidance from ICE included
efforts to update data systems to record
an individual’s gender identity, provide
comprehensive officer training, and a
included a voluntary ICE detention
facility contract modification that called
for the formation of a facility-based
multidisciplinary Transgender Care

¢ Although the memo does not specifically
address care for non-binary individuals, the
memo’s provisions should also be applicable to
the population.



Classification Committee that would be
responsible for making decisions related
to searches, clothing options, housing
assignments, medical care, and housing
reassessments for TNB individuals.?
Additionally, ICE had announced the
designation of a new National ERO
Lesbian, Gay, Bi-sexual, Transgender and
Intersex Coordinator, as well as the
designation of local LGBTI Field Liaisons
to serve as resources for officers.?

While those ICE guidelines were a
mark of progress, according to recent
research conducted by human rights
organizations, they were not consistently
adhered to or enforced and were
differentially interpreted and applied
between facilities owned by ICE and
those run by private companies.?3-3¢
Furthermore, the detention standards of
the 2015 guidance were not even
mandatory for private facilities who did
not have a contractual agreement with
ICE.?"-38 |n fact, in March of 2020, Reuters
reported that no facility had modified its
contract to adopt the 2015 guidance,
and that some facilities had only done
so “informally.”*"-38 Since 2020, some
facilities had incorporated these policies,
but due to recent anti-transgender
executive orders and related policies,
these protections are being stripped

out.??

Unfortunately, the medical needs of
TNB individuals in detention are rarely
met.'® In many migrant detention
facilities, only urgent medical care is
provided, there are insufficient private
spaces for medical consultations,
language interpreters are rarely
provided, and medical expenses are
borne by the detained individualss.®
Although recent guidelines in the U.S.
allow for some TNB individuals in
detention to receive hormone
replacement therapy, this policy only
applied to detained individuals who had
been undergoing such treatment prior
to being detained, or who had been able
to receive a proper diagnosis from a
doctor retained by ICE.2 As mentioned
previously, this poses a major barrier for
many TNB individuals seeking medical
care in detention, as they may not be
able to present the proper medical
history or may not have any relevant
documents to present? due to forced
repression of their gender identity in
their home country.! Furthermore, those
TNB individuals who were able to
receive gender-affirming care report
invasive and voyeuristic medical
examinations by officials unfamiliar with
their medical needs or with little
exposure to or cultural sensitivity for
individuals with gender non-conforming
identities.'®



Policy Discussion

Current ICE policy regarding TNB
refugees and asylum seekers and their
access to gender-affirming health care
while in ICE custody is currently unclear
as a result of the ongoing adjudication
of a number of executive orders
regarding “gender ideology.” Although
the Trump administration continues to
attack the TNB and LGBTQI+
communities, this paper seeks to affirm
the humanity of all individuals and their
right to access medically necessary,
lifesaving health care.

The United States should
immediately end all civil immigration
detention practices for refugees and
asylum seekers, as ICE has a tragically
poor record regarding its treatment of
detained individualss.?* However, while
these practices are ongoing, the
following policy recommendations
should be implemented in any future ICE
guidance regarding the provision of
gender-affirming health care for TNB
individuals in ICE custody:

A. PROVISION OF CULTURALLY
COMPETENT MEDICAL
PROFESSIONALS SPECIALIZING IN
THE ADMINISTRATION OF GENDER-
AFFIRMING HEALTH CARE

A primary concern of many TNB
detained individuals who have been able

to access gender-affirming care while in
ICE custody is the struggle to consult
with a medical professional specializing
in gender-affirming health care.? Often,
TNB individuals face a wide array of
health disparities, and are subject to
microaggressions, misgendering, and
harassment from health care providers
and medical staff.*’ These experiences
lead to drastic disparities in suicidality,
depression, anxiety, substance abuse,
and other negative health outcomes.®

Culturally competent medical
providers specializing in gender-
affirming care have the ability to
intervene and positively impact patient
experiences through the administration
of gender-affirming care based in an
understanding of the importance of
sensitivity and inclusivity.*® Seemingly
small interventions, such as listing one’s
own pronouns, using gender-neutral
language, validating and affirming TNB
patients, and utilizing appropriate
mental and physical health screenings,
can lead to significant positive impacts
on health outcomes and quality of life.*°

By hiring and retaining culturally
competent medical professionals to act
as consultants for TNB detained
individuals in ICE custody, detention
centers can avoid medical liabilities
attached to the incorrect administration
of gender-affirming care while



continuing to ensure the wellbeing of
detained individuals in their custody.
Furthermore, the correct administration
of gender-affirming care can lower rates
of suicidality*' and will help to address
the rising number of preventable deaths
that occur under ICE custody.

B. REMOVAL OF RELEVANT MEDICAL
HISTORY AS A PROVISION ON WHEN
TO ADMINISTER GENDER-AFFIRMING
HEALTH CARE

A secondary issue that TNB detained
individuals face when trying to gain
access to gender-affirming health care
while in ICE detention facilities is the
stipulation in previous ICE guidance on
transgender care that requires detained
individuals provide a medical history of
receiving this health care prior to arrival
at the detention facility.? This
requirement can create burdensome
barriers for TNB detained individuals, as
often these individuals are no longer
able to access these records, were
unable to procure them after fleeing
their home country, or never possessed
them due to never having officially
received gender-affirming care for fear
of persecution in their home country.? In
fact, many of these TNB refugees
emigrate to the United States in an
attempt to live their lives authentically’
and are trying to receive this care for the
first time, and therefore have no medical

history of receiving gender-affirming

care.

The removal of this stipulation in
future ICE guidance regarding the care
of TNB individuals in ICE detention
facilities would allow detained
individuals to access gender-affirming
health care without the burdensome,
and often traumatic, process of
“proving” their identity.

C.TRANSPARENT AND ACCOUNTABLE
MONITORING SYSTEMS

Between January of 2017 and June of
2024, ICE reported that 68 people had
died in its custody.* This number does
not include detained individuals who
were released immediately prior to their
deaths, allowing the agency to avoid
accountability requirements.** While
these statistics are not specific to TNB
detained individuals, these deaths raise
serious concerns about continued
systemic problems with medical and
mental health care in ICE detention
facilities.®* The provision of gender-
affirming care has been proven to lower
the suicidality rate of those diagnosed
with gender dysphoria,*' and strong
adherence to this best practice medical
care could help to mitigate these tragic
deaths.

However, without transparent and
accountable monitoring systems, ICE
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detention facilities can continue to
arbitrarily deny care to detained
individuals, and in effect raise the
number of preventable deaths that
occur in ICE custody. In 79 percent of
the death cases reviewed, ICE detention
medical staff provided treatment that
did not meet evidence-based medical
standards, was inadequate to resolve the
medical issue, or was unreasonably
delayed.*® Furthermore, ICE detention
facilities have faced repeated and
increased deaths by suicide due to their
failure to provide adequate mental
health care and staff who are trained
and licensed to ensure patient health
and safety.*?

To ensure that ICE detention facilities
are appropriately and effectively
prescribing and administering health
care to TNB detained individuals, and all
detained individuals generally, there
must be meaningful consequences for
detention facilities that fail to properly
address the medical needs of the
detained individuals in their custody.
Detention facilities must be periodically
reviewed by third party subject matter
experts on their compliance with best
practices in health care, with the prompt
termination of all contracts with any
facility that is found to be denying the
administration of best-practice medical
care, including gender-affirming health

care. Furthermore, ICE must make efforts
to comply with requests for public
records under the Freedom of
Information Act,* and the Department
of Homeland Security must comply with
its obligations under the Death in
Custody Reporting Act.*

By ensuring that ICE detention
facilities remain transparent and
accountable in their health care
practices, TNB detained individuals, and
all others, can be assured that there will
be consequences for any inhumane
practices, including the denial of
medically necessary health care.

Conclusion

While current policies surrounding
the care of TNB refugees and asylum
seekers in United States ICE detention
facilities are unclear due to changing
Presidential Administration priorities,
what will always remain true is the right
of every individual to access medically
necessary, lifesaving health care.

While the migrant detention center
industry should be phased out entirely,
in the meantime it is of the utmost
importance to affirm the dignity and
rights of all individuals coming to the
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United States in search of freedom from
persecution. Doing so includes issuing
mandatory guidance for ICE, including
all private facilities contracting with ICE,
that ensure access to gender-affirming
health care for TNB individuals placed in
ICE custody through the provision of
culturally competent medical
professionals specializing in gender-
affirming health care, the removal of any

stipulation requiring a previous medical
history of receiving this care, and the
implementation of more stringent and
strict transparency and accountability

mechanisms.
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